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In the United States Court of Appeals 
for the Ninth Circuit 


No. 15504 


UNITED STATES OF AMERICA, APPELLANT 
v. 


Heten McCartHy WILLOUGHBY, APPELLEE 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF CALIFORNIA, NORTH- 
ERN DIVISION 


BRIEF FOR APPELLANT 


This action was brought by Helen McCarthy Wil- 
loughy to recover benefits, as primary beneficiary, 
under her deceased son’s National Service Life Insur- 
ance policy (R. 3-5). The Government defended under 
38 U.S.C. 802(w) on the ground that reinstatements 
of the policy had been procured by fraudulent mis- 
representations of the insured (R. 6-11). On Novem- 
_ ber 21, 1956, the district court, sitting without a jury, 
— entered judgment for the plaintiff (R. 44-45). The 
- United States filed a notice of appeal on January 16, 
1957 (CR. 45). 

The jurisdiction of the district court rested upon 
Section 617 of the National Service Life Insurance Act 
(38 U.S.C. 817). This Court’s jurisdiction is invoked 
_ under 28 U.S.C. 1291. 

(1) 


yy 


kod 


STATEMENT OF THE CASE 


The undisputed facts are as follows: In September 
1944, John R. Willoughby, while in military service, 
was issued a National Service Life Insurance policy 
in the amount of $10,000 (R. 38). He received a 
medical discharge from the service in November 1945 
as suffering from diabetes mellitus (R. 39). 

On October 1, 1947, Willoughby permitted his Na- 
tional Service Life Insurance to lapse by failing to pay 
the premiums due thereon (R. 40). On July 12, 1948, 
he applied for reinstatement of the lapsed insurance 
pursuant to Veterans Administration regulations (see 
infra, p. 8), which provided for reinstatement on a 
comparative health basis, t.e., where the applicant is 
in as good health on the date of application as he was 
on the due date of the premium in default (R. 40). In 
filling out the prescribed Veterans Administration 
form (R. 19), Willoughby answered questions 8, 9 and 
10 therein as follows (ibid.) : 


8. Are you now in as good health as you were on 
the dne date of the first premium in default? 
eS aievies = 55] No; 

9. Have you been ill, or suffered or contracted 
any disease, injury, or infirmity, or been prevented 
by reason thereof from attending your usual ocen- 
pation, or consulted a physician, surgeon, or other 
practitioner for medical advice or treatment at 
home, hospital, or elsewhere, in regard to your 
health, since lapse of this insurance? [ ] Yes 
[x] No. (If ‘‘yes,”’ give all dates and full par- 
ticulars below.) 

10. Have you ever applied for disability con- 
pensation, retirement pay, pension or waiver of 
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insurance premiums? [x] Yes [ ] No. (If 
‘‘ves,’’ give Claim No. below.) C—No. 


Willoughby did not list a ‘*C-Number”’ in the space 
provided following question 10 (7bid.). 


On the basis of the representations as to comparative 
health contained in this application, and upon pay- 
ment of the due premiums, Willoughby’s policy was 
reinstated by the Veterans Administration in July 
1948 without requiring a medical examination (R. 
29-30). Willoughby continued to pay the premiums 
on this policy until December 1, 1949, when the insur- 
ance again lapsed for non-payment of premiums 
Gi 40.) 


On February 6, 1950, Willoughby executed another 
application for reinstatement on a comparative health 
basis (ibid.). In respect to the question, ‘‘Are you 
now in as good health as you were on the due date of 
the premium in default,’’ Willoughby answered, 
‘“Yes.’’ He answered ‘‘No”’ to the question as to 
whether, since the lapse of the insurance he had been 
ill, or had been prevented from attending his usual 
occupation or had consulted a physician (R. 27). This 
application (R. 20) did not contain a question similar 
to question 10 appearing on the prior appleation 
(supra, p. 2). 

Again, on the basis of Willoughby’s statements as 
to comparative health, the Veterans Administration, 
on February 9, 1950, reinstated his policy without re- 
quiring a medical examination (R. 15). Payment of 
premiums continued until September 1, 1950, when 
the policy lapsed for the third time for failure to pay 
premitms (R. 40). 
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On October 19, 1950, Willoughby once more applied 
for reinstatement of his insurance (ibid.). This apph- 
cation (R. 21) was identical in form to the second 
application, and Willoughby’s answers to the questions 
were the same (ibid.). Because the application was 
dated August 30, 1950, and not mailed until October 19, 
1950, Willoughby was informed by the Veterans Ad- 
ministration that it would be necessary to execute a 
supplemental comparative health statement covering 
the period from August 30, 1950 through October 19, 
1950 (R. 30). Willoughby was also required to certify 
that ‘“‘I am now in sound condition, mentally and 
physically, excepting as follows ” Cbed.). 

Without making any insertions in the space provided 
therefor, Willoughby executed this statement on De- 
eember 1, 1950 (R. 22). Solely on the basis of the 
representations made by Willoughby in his application 
and supplemental certificate, the Veterans Administra- 
tion reinstated the policy (R. 30). Willoughby con- 
tinued to pay the premiums on this policy until his 
death in May 1952 (R. 17). 

The district court expressly found that Willoughby 
had falsely represented the state of his health on all of 
his applications for reinstatement (R. 41). This find- 
ing was based in substance upon the following evi- 
dence: 


Between the lapse of his insurance on October 1, 1947, 
and his first application for reinstatement on July 12, 
1948, Willoughby visited a physician, Dr. E. R. Schott- 
staedt of Fresno, California, on two occasions to receive 
various treatments and tests with respect to his diabetic 
condition (R. 25). Between the lapse of his insurance 
on December 1, 1949, and his second application for re- 
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instatement on February 6, 1950, Willoughby visited 
another physician, Dr. C. KH. Suits of Visalia, Califor- 
nia, for examination and treatment on eight occasions 
(CR. 27-28)." Dr. Suits reported that Willoughby had 
suffered from ‘‘diabetes for five years, swelling of an- 
kles and feet, upset stomach, occasional nocturia and 
chronic diarrhea for six months’? and diagnosed his 
condition as ‘‘diabetes, chronic diarrhea, mild hyper- 
tension’’ (R. 28). At the trial, Dr. Suits also testified 
that Willoughby’s eyesight was progressively failing 
during the course of his treatment (ibid.). 


When Willoughby’s policy lapsed for the third time, 
i.c., September 1, 1950, he was in the Fresno Veterans’ 
Hospital, having been admitted some three weeks before 
(R. 31). His physical report showed that he had suf- 
fered almost complete loss of vision in his left eye with 
marked retinitis and partial loss of vision in his right 
eye with retinitis (¢bid.). While in the hospital it was 
necessary for Willoughby to receive two blood transfu- 
sions and to have his insulin intake increased (tbid.). 
He was discharged on September 8, 1950, as having 
attained maximum hospital benefit with a diagnosis of 
‘*diabetes, mellitus, severe’’ and ‘‘glomerulus nephritis, 
chronic, severe, with azotemia’’ (ibid.). It was the 
progression of these diseases that resulted in his death 
in May 1952 (R. 60). 


After Willoughby’s death, his mother, appellee 
herein, who had been designated as primary beneficiary, 
filed a claim for the proceeds of the policy (R. 17). 
Her claim was denied on May 14, 1953, by the Director 


1 December 10, 1949; December 14, 1949; December 19, 1949; 
December 21, 1949; December 27, 1949; December 31, 1949; January 
13, 1950; January 28, 1950. 
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of Claims Service of the Veterans Administration’s 
District Office at Denver, Colorado, on the ground that 
Willoughby had secured reinstatements of the policy 
by fraud in misrepresenting the state of his health im 
his applications for reinstatement (R. 17-18) .° 

Following denial of her appeal by the Board of Vet- 
erans’ Appeals, appellee brought this action in the 
court below to recover the $10,000 payable under the 
policy (R. 3-5). The Government raised the defense of 
fraud (R. 8-11). At the conclusion of the trial the 
district court gave judgment in favor of the appellee 
(R. 44). Although finding expressly that the insured 
had knowingly made false representations with respect 
to material facts in his applications for reinstatement, 
and that the insured had made these representations 
with intent to deceive the Veterans Administration 
(R. 41), the district court stated that, under this Court’s 
decision in United States v. Kelley, 136 F. 2d 823 
it was required to find that the Government did not 
rely on the statements contained in the applications, 
since there was on file with the Veterans Adminis- 
tration information demonstrating the falsity of 
the representations (R. 36). The Court held that the 
Veterans Administration, as a single entity, had actual 
notice of the true state of health of the insured (R. 42- 
43).° This appeal followed (R. 45). 


2 It was the opinion of the Chief Medical Consultant at the Den- 
ver District Office that if the medical evidence then on record had 
been disclosed when the various applications for reinstatement were 
made, the applications would have been medically rejected (R. 17). 

* The Court noted that “[wl]ere it not for the Kelley case, [it] 
would adopt the reasoning contained in the decision of the Circuit 
Court of Appeals of the District of Columbia in the case of 
Umted States v. Kieffer [sic], 228 F. 2d 448, 1956, and would uphold 
ie ao of fraud set forth in the answer of the government” 


STATUTES AND REGULATIONS INVOLVED 


1. The National Service Life Insurance Act of 1940, 
54 Stat. 1008, as amended (38 U.S.C. 801, e¢ seg.) pro- 
vides in pertinent part: 


§ 802. Persons insurable; * * * 
* * ae % % 


(w) Incontestability of policies. 


* * * * 


Subject to the provisions of section 812 of this 
title, all contracts or policies of insurance before 
or after August 1, 1946, issued, reinstated, or con- 
verted shall be incontestible from the date of issue, 
reinstatement, or conversion, except for fraud, non- 
payment of premium, or on the ground that the ap- 
plicant was not a member of the military or naval 
forces of the United States. 


* * * % * 


§ 808. General adininistrative provisions. 

The Administrator, subject to the general direc- 
tion of the President, shall administer, execute, 
and enforce the provisions of this chapter, shall 
have power to make such rules and regulations, not 
inconsistent with the provisions of this chapter, as 
are necessary or appropriate to carry out its pur- 
poses, and shall decide all questions arising there- 
Wniclene  * 


2. Veterans Administration Regulations 3423 and 
3424 (38 C.F.R. 1949 EHd., §§ 8.23, 8.24) provide in per- 
tinent part: 
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§ 8.23—ITealth Requirements: National Service 
Life Insurance * * * may be reinstated if applica- 
tion and tender of premiums are made: 

(a) On or before July 31, 1948, or within three 
months after lapse, whichever is later, provided the 
applicant be in as good health on the date of apph- 
cation and tender of premiums as he was on the 
due date of the premium in default and furnishes 
evidence thereof satisfactory to the Administrator. 

(b) Subsequent to July 31, 1948, and after ex- 
piration of the three-month period mentioned in 
paragraph (a) of this section, provided applicant 
is in good health (§ 8.1) on the date of application 
and tender of premiums and furnishes evidence 
thereof satisfactory to the Administrator of Vet- 
erans’ Affairs. 

§ 8.24—A pplication and medical evidence: *.* * 
Applicant’s own statement of comparative health 
may be accepted as proof of insurability for the 
purpose of reinstatement under § 8.23(a), but, 
whenever deemed necessary in any such case by 
the Administrator, report of physical examination 
may be required. * * * 


SPECIFICATION OF ERRORS 


1. The district court erred in holding that a National 
Service Life Insurance policy, reinstated solely on the 
basis of the applicant’s own false statements of com- 
parative health, cannot be contested for fraud by the 
Veterans Administration where its claims file contains 
information which would demonstrate the falsity of 
the representations. 

2. The district court erred in holding that, in ap- 
proving an application for reinstatement of insurance, 
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the Insurance Service of the Veterans Administration 
is chargeable with actual notice of facts contained in 
the Administration’s claims file. 

3. The district court erred in holding that, in rein- 
stating the lapsed policy, the Veterans Administration 
did not rely upon the false statements of comparative 
health contained in the insured’s appheations for re- 
instatement. 

4. The district court erred in granting judgment for 
the plaintiff. 

SUMMARY OF ARGUMENT 

The court below has held that the Veterans Adminis- 
tration, in reinstating a lapsed policy of National Serv- 
ice Life Insurance solely in reliance upon the appli- 
cant’s own false representations of comparative health, 
cannot contest the policy for fraud where an examina- 
tion of the applicant’s disability compensation file 
would have demonstrated the falsity of the representa- 
tions. Since there is no suggestion in this case that 
the employees of the Insurance Service had personal 
knowledge of the contents of the claims file prior to 
the death of the insured, the decision below imposes 
upon the employees of the Insurance Service of the 
Veterans Administration who approve applications for 
reinstatement a duty to search the claims files for pos- 
sible medical information which would contradict the 
applicant’s own representations as to his state of health. 

As a practical matter, the personnel of the Insurance 
Service are entirely justified in relying upon the appli- 
cant’s own representations. In order to avoid delay 
in processing the flood of appheations which followed 
the Veterans Administration’s campaign to inform vet- 
erans of their insurance reinstatement rights, the In- 
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surance Service adopted the procedure of automati- 
cally approving applications for reinstatement, pro- 
vided that payments of premiums were enclosed and 
the applicant had not unsatisfactorily answered one 
of the questions on the application concerning his com- 
parative health. This expeditious practice was fol- 
lowed even where the applicant indicated that he had 
previously filed a claim with the Veterans Administra- 
tion, since it was apparent that having filed at one 
time a claim for ‘‘disability compensation, retirement 
pay, pension or waiver of insurance,’’ did not mean 
that an examination of the claims file would provide 
information bearing on the applicant’s health during 
the period of lapse. Indeed, the Veterans Administra- 
tion, regarding this question as surplusage, changed its 
application form (see Willoughby’s second and third 
applications (R. 20, 21)), and no longer asks the vet- 
eran whether he had previously filed a claim. Thus, 
the Insurance Service relies exclusively upon the rele- 
vant information furnished by the applicant bearing 
on his state of health. 


Moreover, neither statute nor case law, including 
this Court’s decision in United States v. Nelley, 136 
F. 2d 823, imposes upon the Insurance Service of the 
Veterans Administration a duty to examine an appli- 
cant’s claims file for medical information contradictory 
to that supplied by the applicant. 38 C.F.R. § 8.23, 
authorizing reinstatement of lapsed policies on the 
basis of comparative health, parallels a former section 
of the National Service Life Insurance Act. This sec- 
tion was repealed for the express purpose of permitting 
the Administrator of Veterans Affairs to prescribe by 
regulation the conditions of reinstatement, and the 
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regulation adopts the language of the section in pro- 
viding that policies shall be reinstated on evidence 
‘‘satisfactory to the Administrator.’’ 38 C.E.R. § 8.24, 
formulating and publicizing the quantum of evidence 
which the Administrator deems ‘‘satisfactory’’, pro- 
vides that the ‘‘appheant’s own statement of compara- 
tive health may be accepted as proof of insurability.”’ 
This regulation is clearly a valid exercise of the Ad- 
ministrator’s authority and is plainly ‘‘necessary’’ and 
‘‘appropriate’’ to carry out the purposes of the Act. 


The pertinent cases recognize and endorse the right 
of the Veterans Administration to reinstate a lapsed 
policy of National Service Life Insurance solely on the 
basis of the applicant’s own representations of com- 
parative health. United States v. Kiefer, 228 BK. 2d 
448 (C.A. D.C.), certiorari denied, 350 U.S. 933; 
McDaniel v. United States, 196 F. 2d 291 (C.A.5). We 
show below that this Court’s opinion in United States 
v. Kelley, 186 F, 2d 823, is plainly inapposite and that 
certain dicta in the opinion, which the court below felt 
constrained to follow, has been specifically distin- 
guished by other courts of appeals in cases involving 
facts similar to those here involved. 


We urge finally that, even if the employees of the 
Veterans Administration who approved the applica- 
tions here were under a duty to search for the apph- 
eant’s clains file, it is settled beyond question that their 
failure to do so can neither bind the United States nor 
estop it from contesting the validity of the policy on 
the ground of fraud. 
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ARGUMENT 


I 


The District Court Erred in Holding That the Veterans Admin- 
istration Did Not Rely Upon the False Statements of Com- 
parative Health Contained in Willoughby’s Applications for 
Reinstatement. 


A. Under the Established Practice of the Veterans 
Administration, the Insurance Service, m Proc- 
essing Applications for Reinstatement, Relies 
Upon Applicants’ Representations 


The procedures followed by the Insurance Service 
in connection with Willoughby’s applications for rein- 
statement were neither wainsual nor haphazard, but 
were in accord with established practice dictated by 
practical considerations. Efficient administration re- 
quires that the service of the Veterans Administration 
handling insurance matters, including applications for 
reinstatement, be separate and distinct from those serv- 
ices handling hospitalization, pensions, disability, com- 
pensation, loans, educational matters, vocational reha- 
bilitation and other veterans’ benefits. By separating 
these functions and by maintaining separate files for 
National Service Life Insurance for individual veter- 
ans, more expeditious processing of insurance matters 
ismade possible. See United Stutes v. Kiefer, 228 F. 2d 
448, 401 (C.A. D-C.), certiorari denied, 350 Uisae3.. 

In addition, to provide better service to the millions 
of veterans in all parts of the country, these functions 
are administered decentrally by the various services. 
Thus, veterans’ claims files, containing their applica- 
tions for disability compensation and medical histories, 
are maintained in Veterans Administration Regional 
Offices. Insurance files, on the other hand, have since 
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1946, been maintained in Veterans Administration Dis- 
trict Offices.* 

The mere fact that the insurance and compensation 
functions of the Veterans Administration are admin- 
istered separately and decentrally does not, of course, 
preclude utilization of the claims files by the Insurance 
Service. It does, however, necessarily result in delay 
in the processing of appleations where examination 
of a claims file is made. It was to minimize this delay 
in processing applications for reinstatement, and the 
concurrent hiatus in insurance protection, that the 
procedure followed here was adopted. 

That the adoption of this procedure was reasonable 
in the circumstances cannot be seriously questioned. 
By June 30, 1947, there remained only some 5,700,000 
NSLI policies of the approximately 16,000,000 policies 
which had been in force at the termination of hostilities 
two years earlier... In its avuncular relationship to 
veterans, the Veterans Administration undertook an 
extensive publicity campaign to persuade veterans to 
reinstate their insurance. ‘‘'Through June 30, 1948, the 
informational program produced approximately 134 
million applications for reinstatement covering a total 
of over $10,000,000,000 of insuranee.”’ ° 


* Thus, Willoughby’s insurance records were on file in the Vet- 
erans Administration’s District Office at Oakland, California, while 
his claims records were on file in the Regional Office at San Francisco, 
California (R. 33, 69). 

“See Annual Report of the Administrator of Veterans Affairs for 
the Fiscal Year Ending June 30, 1945, H. Doc. 467, 79th Cong., 
2d Sess., p. 26; Annual Report of the Administrator of Veterans 
Affairs for the Fiscal Year Ending June 30, 1947, H. Doc. 453, 80th 
Cong., 2d Sess., p. 46. 

6 Annual Report of the Administrator of Veterans Affairs for the 
Fiscal Year Ending June 30, 1948, H. Doe. 8, 81st Cong., Ist Sess., 
p. 66. 
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The Veterans Administration had the choice between 
two alternatives, neither of which was completely sat- 
isfactory. On the one hand, it could delay final action 
upon the reinstatement applications until the claims 
file of each veteran was examined to make certain that 
the application was accurate. While this procedure 
would have protected the Veterans Administration 
against fraudulent claims such as is here involved, it 
would have resulted in a substantial delay in processing 
the reinstatement application, and, in the interim, the 
applicant would be without NSLI insurance. On the 
other hand, the Veterans Administration could gen- 
erally accept the applicant’s representation at face 
value without checking his claims file. This procedure 
would permit expeditious action on reinstatement ap- 
plications, and while the Veterans Administration rec- 
ognized that in the process it might grant reinstatement 
upon fraudulent applications it anticipated that these 
would be relatively few in number. To avoid penalizing 
the many in order to guard against the relatively few, 
and thereby better to discharge its responsibilities to 
veterans generally, the Veterans Administration 
adopted the latter procedure—a decision further but- 
tressed by the fact that transferal of the claims files 
from the Regional Offices to the District Offices, located 
in other cities, would have resulted in similarly sub- 
stantial delays in handling other claims for veterans’ 
benefits by the Claims Service, which claims could not 
be processed without the claims files. 


Under the procedure thus adopted, the Insurance 
Service does not delay reinstatement where the appli- 
cant represents (1) that he is now in as good health as 
he was on the due date of the first premium in default, 
and (2) that he has not been il] or consulted a physician 
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since the lapse of his insurance (R. 64). Where, how- 
ever, either question is not so answered, the application 
is forwarded to the Insurance Medical Division for 
further consideration (R. 64). Even at the time of 
Willoughby’s first appheation for reinstatement, where 
the application form asked the veteran to note his ‘‘C”’ 
number if he has ‘‘ever applied for disability compen- 
sation, retirement pay, pension or waiver of insurance 
premiums,’’ this same procedure was followed. See 
McDaniel v. United States, 196 F. 2d 291, 294 n. 3 
(C.A. 5); United States v. Kiefer, 228 F. 2d 448, 451 
(C.A. D.C.), certiorari denied, 350 U.S. 933. 


The reasons for this are obvious. As the embracive 
nature of the question indicates, claims are not limited 
to disability claims, and ‘‘C’’? numbers may be assigned, 
inter alia, to claims for retirement pay, pensions or 
waiver of premiuins. See United States v. Niefer, su- 
pra at 451. Thus, the fact that an application for rein- 
statement of insurance has a ‘‘C’’ number does not 
necessarily mean that he has any physical disability 
whatever. While the ‘‘C’’ number may have been is- 
sued for a disability claim, this possibility was not 
regarded as sufficient in itself to Justify the delay in- 
volved in requiring examination of the applicant’s 
claims file. Jor even when the ‘‘C’’ number was issued 
in connection with a disability claim, this did not mean 
that the claims file would contain information bearing 
on the applicant’s current eligibility for reinstatement 
on a comparative health basis. The claim for disability 
benefits may have been made substantially prior to the 
lapse of insurance—as was the case in a goodly number 

of instances where disability claims were filed coneur- 
rently with the mass discharges from the armed serv- 
lees in 1945 and 1946—and the disability for which the 
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‘“C”’ number was issued may have been cured or may be 
no worse on the date of application for reinstatement 
than it was on the due date of the premium in default. 
The claim for disability benefits may also have been de- 
nied for lack of compensability. Furthermore, assum- 
ing that the applicant had a medical history subsequent 
to the date of lapse, that history would not neces- 
sarily be contained in the claims file since the appli- 
cant may have been treated by private physicians. 


Beeause examination of the claims file may thus 
prove fruitless, the Veterans Administration sought to 
determine from the applicant himself whether it will 
be necessary to submit his application to the Medical 
Division for further consideration. And, as Wil- 
loughby’s second and third applications for reinstate- 
ment reveal (R. 20, 21), the form no longer inquires of 
the veteran whether he has ever applied for ‘‘disability 
compensation, retirement pay, pension or waiver of 
premiums’’; nor is the veteran asked to insert his ‘‘C”’ 
number if, in fact, he has one. Hence, if the applicant 
states In answer to the comparative health questions 
that he is now in as good health as he was on the date 
of lapse, and that he has not been ill or consulted a 
physician since that time, there is no occasion to delay 
approval of the application for reinstatement. To act 
otherwise would be to presume in every case where 
satisfactory answers are given to such questions, that 
the applicant has, prima facie, made false representa- 
tions. 


In refusing to indulge in this presumption, which 
experience has shown to be contrary to fact in most 
cases, the Veterans Administration recognized that 
there would be a small percentage of cases in which the | 


Mr 


reinstatement would be based on inaccurate representa- 
tions. Where the applicant has proceeded in good 
faith, payment on the policy is made even though the 
applicant was, in fact, ineligible for reinstatement. 
However, where the appheant knowingly submits false 
representations (as the court below found to be the 
situation here), he should not be permitted to profit 
from his deliberate action by a ruling that payment on 
his policy is also required. 


B. Reinstatement of NSLI Policies Solely on the Basis 
of an Applicant’s Own Representations of Com- 
parative Health Is Authorized by Valid Adiinis- 
trative Regulations 


As we have seen, the reinstatement of Willoughby’s 
insurance, on the basis of his own representations of 
comparative health without a search for his claims file, 
was not the result of negligence on the part of the Jn- 
surance Service. Rather, it was in accordance with a 
settled administrative practice established by deliber- 
ate decision. There is nothing in the statute or regu- 
lations which suggests that this practice is unauthor- 
ized or that the Insurance Service employees who 
processed Willoughby’s application were under any 
duty to examine his claims file. To the contrary, this 
practice was authorized by Congress and by the regu- 
lations. 

During the period here involved, the Act contained 
ho general provisions as to the terms and conditions for 
reinstatement.’ Earlier, in Section 602(y) of the Act, 


“On this score, the Act provided only that reinstatement should 
not be denied because of any disability or disabilities, less than 
total in degree, resulting from or aggravated by active service. 38 
US.C. 802(c) (2). 
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Congress had made express provision as to the state of 
health required for reinstatement. Act of August 1, 
1946, 60 Stat. 781, 787.° With respect to applications 
made within six months after the date of enactment of 
the Insurance Act of 1946, or within six months after 
the date of lapse, whichever was later, Section 
602(y)(2) had provided for reinstatement where the 
applicant was ‘‘in as good health”’ on the date of appli- 
cation as he was on the due date of the premium in de- 
fault and ‘‘furnishes evidence thereof satisfactory to the 
Administrator.’’ With respect to applications subse- 
quent to that cut-off date, Section 602(y)(1) had re- 
quired the applicant to furnish ‘‘evidence satisfactory 
to the Administrator’’ that he was ‘‘in good health’’ en 
the date of application. At the request of the Ad- 
ministrator, and in order to permit greater adminis- 
trative flexibility in fixing the terms and conditions of 
reinstatement, Section 602(y) was repealed shortly 
after its enactment and was not in force at the times 


8“(y) (1) Any level premium term insurance which has lapsed 
may be reinstated within the term upon written application, pay- 
ment of two monthly premiums, and evidence satisfactory to the 
Administrator that the applicant, subject to the provisions of the 
second sentence of section 602(c) (2), supra, is in good health. 

“(2) Any level premium term insurance which has lapsed may 
be reinstated within the term upon written application, made 
within six months after the date of such lapse or within six months 
after the date of enactment of the Insurance Act of 1946, which- 
ever is the later, and payment of two monthly premiums, provided 
such applicant is in as good health on the date of application and 
tender of premiums as he was on the due date of the premium in 
default and furnishes evidence thereof satisfactory to the Admin- 
istrator: Provided, That when the insured makes inquiry prior to 
the expiration of the grace period disclosing a clear intent to con- 
tinue insurance protection, an additional reasonable period not 
exceeding sixty days may be granted for payment of premiums due, 
but premiums in any such case must be paid during the lifetime 
of the insured.” 
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Willoughby applied for reinstatement. Act of Febru- 
ery 2iede7, 61 Stat. 6. See H, kept. 18, 80th Cong., 
Ist Sess.; 8S. Rept. 22, 80th Cong., Ist Sess.” 
Pursuant to the authority vested in him ‘‘to make 
such rules and regulations, not inconsistent with the 
provisions of this Act, as are necessary or appropriate 
to carry out its purposes’’ (88 U.S.C. 808), the Ad- 
ministrator had prescribed the following regulations 


® Both the House and Senate Reports on the bill repealing Seetion 
602(y) inelude a letter from the Administrator of Veterans Affairs 
whieh both committees referred to as explaining the need for the 
proposed legislation. The letter stated in pertinent part (H. Rept. 
13, p. 3, 8. Rept. 22, p. 3, 80th Cong., Ist Sess.): 

The purpose of seetion 3 of the proposed bill is to repeal 
subseetions (y) (1) and (y) (2) of seetion 602 of the National 
Serviee Life Insurance Act of 1940, as amended. Subseetion 
(y) (1) authorizes reinstatement of level-premium term insur- 
anee upon written appheation, payment of two monthly pre- 
miums, and evidenee satisfaetory to the Administrator that 
the applicant, subject to the provisions of the seeond sentence 
602(e) (2), is in good health. The part of seetion 602(c¢) (2) 
whieh is referred to contains independent provisions relating 
to the exelusion of service-connected disahility, less than total 
in degree, in determining good health for reinstatement pur- 
poses. These general provisions would continue to be appli- 
eable to reinstatement as provided for by regulations upon the 
repeal on subsection (y) (1). 

Reinstatement within the term, upon the payment of two 
monthly premiums and a showing of good health, is now au- 
thorized under Veterans’ Administration regulations and to 
meet existing conditions, was so authorized for several years 
prior to the enactment of subsection (y) (1). Although no 
change in such regulations is presently contemplated, it is 
believed that the matter of reinstatement generally is so 
affeeted by ehanging conditions involving the interests of 
policyholders as a group that considerable flexibility should 
be permitted in determining when and upon what conditions 
reinstatement may be aceomplished. In keeping with this 
general prineiple, the provisions of subsection (y) (1) should 
be repealed in order that regulations with respeet to the subject 
matter thereof shall be susceptible of sueh periodie ehanges 
as may be warranted. 
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with respect to reinstatement: 38 C.F.R. § 8.23(a) 
(supra, p. 8) provided that insurance may be re- 
instated ‘‘on or before July 31, 1948, or within three 
months after lapse, whichever is later, provided the 
applicant be in as good health on the date of applica- 
tion and tender of premiums as he was on the due date 
of the premium in default and furnishes evidence 
thereof satisfactory to the Administrator.’’ As to re- 
instatements subsequent to that. period, 38 C.F.R. 


§ 8.23(b) (supra, p. 8) requires that the applicant be — 


‘‘in good health’’ on the date of application and tender 
of premiums and furnish ‘‘evidence thereof satisfac- 


tory to the Administrator.’’ With respect to the ~ 


quantum of evidence satisfactory to the Administrator, 


38 C.F.R. § 8.24 (supra, p. 8) provided, in pertinent | 


part, that the ‘‘applicant’s own statement of compara- 


tive health may be accepted as proof of insurability for — 


the purpose of reinstatement under 8.23(a) * * *.”’ 
Unless ‘‘inconsistent’’ with the Act or not ‘‘neces- 
sary or appropriate to carry out its purposes’”’ (38 
U.S.C. 808), these regulations must be sustained. 
ZLazove v. United States, 334 U.S. 602, 612. Since 38 
C.F.R. § 8.23 simply paralleled the language of former 
Section 602(y)— which was repealed in order to give 
the Administrator greater freedom in processing appli- 
cations for reinstatement (see supra, p. 19)—it cer- 
tainly cannot be said that this regulation, in permitting 
reinstatement on a comparative health basis upon evi- 


~~ 


dence thereof satisfactory to the Administrator, is in- | 


consistent with Congressional intent.’? Nor can it he 


10The concern of Congress that veterans retain the right to 
reinstate lapsed NSLI policies on a comparative health basis is evi- 
denced by the fact that on December 5, 1947, Congresswoman 
Rogers of Massachusetts, aware that under the existing Veterans 


suggested that 38 C.F.R. § 8.24 exceeds the authority 
of the Administrator. If the Administrator is em- 
powered to reinstate on evidence of comparative health 
satisfactory to him, it is obvious that he is authorized 
to determine the character and quantum of evidence 
which is satisfactory to him. The regulation does no 
more than formulate and make public that determina- 
tion, z.e., that an applicant’s own statements of com- 
parative health may be accepted as proof of insur- 
ability. Further, as we have seen, there can be no seri- 
ous doubt that these regulations are ‘‘necessary and 
appropriate”’ to carry out the purposes of the Act. As 
pointed out above, pp. 12-16, these regulations are based 
on weighty practical considerations and represent a 
reasonable solution of a complex administrative prob- 
lem. United States v. Kiefer, 228 F.2d 448 (C.A.D.C.), 
certiorari denied, 350 U.S. 933. 

Accordingly, since the regulations are valid and the 
procedure followed was in accordance with the regu- 
lations, the employees of the Insurance Service who 
processed Willoughby’s applications for reinstatement 
were under no duty, as a matter of law, to examine 


Administration regulations the right expired at the end of that 
month, introduced a bill to amend the NSLI Act and extend for 
another year the right to reinstate on a comparative health basis 
“on evidence thereof satisfactory to the Administrator.” H.R. 
4651, 80th Cong., Ist Sess.; 93 Cong. Rec. 11116. This bill was 
favorably reported by the House Committee on Veterans Affairs, 
H. Rept. 1164, 80th Cong., Ist Sess., and passed by the House on 
December 15, 1947. 93 Cong. Rec. 11414. The bill was referred 
to the Senate Finance Committee on December 16, 1947. 93 Cong. 
Ree. 11431. No action was taken on the bill in the Senate, but 
early in 1948 the Veterans Administration amended its regulation 
to extend the period within which reinstatement could be had on 
a comparative health basis through July 31, 1948. 13 F.R. 181 
(1948). 


} 
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his claims file and were justified in relying upon his 
representations, without thereby waiving the Govern- 
ment’s right under 38 U.S.C. 802(w) to contest the 
policy thereafter on the ground that the representa- 
tions were fraudulent.” 


CO. The pertinent case law does not preclude reliance 
upon an applicant’s own representations of com- 
parative health. 


It is clear that the Insurance Service 1s under no 


duty to search the files of other Government agencies 
to determine the truth or falsity of an applicant’s 
own statements as to his health. United States v. 
Depew, 100 F. 2d 725 (C.A. 10); United States v. 
Riggins, 65 F. 2d 750 (C.A. 9). This same conclusion 


has been reached with respect to the files of other serv-_ 


ices of the Veterans Administration (United States v._ 


Cooper, 200 F. 2d 954 (C.A. 6); Clohesy v. Umted 


States, 199 F. 2d 475 (C.A. 7); Halverson v. United © 
States, 121 F. 2d 420 (C.A. 7), certiorari denied, 314 | 


U.S. 695; Jones v. United States, 106 F. 2d 888 
(C.A.5)), and has been followed even where the apphi- 


cant has listed his ‘‘C’’ number on his application for | 
reinstatement. United States v. Kiefer, 228 F. 2d 448 | 


(C.A.D.C.), certiorari denied, 350 U.S. 933; I/cDaniel 
v. United States, 196 F.2d 291 (C.A. 5). 

In McDamel, supra, the insured, in twice applying 
for reinstatement of his National Service Life Insur- 


ance, falsely answered the comparative health ques-— 


tions contained therein. However, he answered in the 


" Even assuming that the employees were under a duty to inspect ; 


the claims file, the Government was, as we shall show, infra, 
pp. 29-31, neither bound nor estopped by their non-feasance. 


— ee —_ 


. — 


_ 
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affirmative to the question ‘“‘Have you ever applied for 
disability retirement pay, pension, or waiver of insur- 
ance premiums,’’ and did, in fact, list his ‘CO’? number 
(id. at 292). The argument was made that, although 
the representations in the applications for reinstate- 
ment were false, there was no fraud since the true 
facts concerning the insured’s state of health were con- 
tained in the applicant’s claims file and the applicant 
had listed his ‘‘C’’ number in his application. In re- 
jecting this argunient, the Fifth Circuit held (196 F. 24 
at 294) ; 


“oe * we think it entirely clear that no amount of 


casuistry short of that which would make black 
seem white, the false true, can explain away or 
Justify the false answers the lusured deliberately 
gave twice in almost as few months. 

We think it equally plain that it cannot be justly 
held that an insured who has been asked clear and 
simple questions, upon the understanding that his 
answers may be accepted as true, without further 
Inquiry, may avoid the consequences of having an- 
swered falsely by the claim. that the United States, 
by consulting the disability files could have found 
out that what he put forward as (ie as erienact 
false, and, therefore, may not complaink that it was 
tricked into reinstating the certificate. 

As this court has said, ‘‘It is elementary that one 
who is guilty of fraud caunot urge estoppel [or 
waiver] against the other party to the contract for 
the purpose of making his fraud effective’, New 
York Life Ins. Co. v. Odum, 5 Cir., 93 F. 24 641, 
644. Especially may he not do this here where it 18 
not claimed that those responsible for reinstating 
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the certificate actually knew that the answers given 
were false, but only that, if they had followed up 
the reference in Sec. 10 to the C-number of the 
disability application they would have found by 
inquiry that there were. 


The very same argument was urged upon the District 


of Columbia Circuit in Kiefer, supra, where the appli- 
cant had also falsely represented hiscomparative health 


and had also inserted his ‘ 


‘C”’ number in the space pro- 


vided therefor. In addition to relving on McDaniel, 
the court ruled (228 F. 2d at 450-451) : 


Where no claim number is disclosed on a rein- 
statement application, it has been held that ‘* knowl- 
edge of what is contained in the files of [other Vet- 
erans Administration services] is not imputable 
to the insurance service which passes upon appli- 
eation for reinstatement.’’ We think there are 
considerations which justify the application of the 
same rule where the claim number is disclosed. 


First, assignment of ‘‘C’’ numbers is not limited 
to disability claims. They include, tvéer alva, claims 
for retirement pay, pensions or waiver of pre- 
miums. Hence a ‘‘C”’ file does not necessarily con- 
tain information material in determining the in- 
sured’s eligibility for reinstatement on the basis of | 
his comparative health. ; 

Second, in the interest of efficient administration | 
of its vast operations, the Veterans Administra- 
tion insurance and compensation services maintain | 
their respective files separately. And to expedite 
its great volume of business, the insurance service, 
pursuant to regulation, reinstates insurance with- 
out requisitioning the ‘‘C”’ file where the insured 
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affirms that his health is no worse than it was at 
the time his insurance lapsed. Such reliance on 
the applicant’s representations eliminates unnec- 
essary delay caused by needless examination of 
claim files that may be unrelated to comparative 
health. Clearly the procedure under the regula- 
tion is reasonably related to efficient administra- 
tion of the insurance program and is valid. 


It seems clear that the McDaniel and Kiefer decisions 
apply with even greater force to this ease since 
Willoughby, as we have pointed out, supra, p. 3, 
failed to add his ‘‘C’? number when he affirmatively 
answered, in his first application for reimstatement, 
that he had applied for ‘‘disability compensation, re- 
tirement pay, pension or waiver of imsurance pre- 
miums.”’ 


D. This Court's decision tn United States v. Kelley, 
136 FB, 2d 823, ts not to the contrary 


To begin with, Kelley did not involve the issuance of 
Insurance on a comparative health basis In accordance 
with regulations specifically promulgated to afford ex- 
peditious processing of reimstatement applications. 
There, the insured had applied for disability benefits in 
1931. In 1952, he applied for insurance under Section 
310 of the World War Veterans Act, 1924 (38 U.S.C. 
‘512a), which required that the applicant be in good 
‘health at the time of application. He stated in response 
to question 13 of the application that he had never ap- 

plied for ‘‘Government compensation”? and answered 
question 25 by stating that he was then in good health. 
‘The Government contested the policy for fraud, claim- 
ing that the answers to these questions were false. The 
jury found, with respect to the former answer, that the 
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insured had no intent to deceive, and further found 

that the latter answer was not, in fact, false. This 

Court affirmed, pointing out that the insured may not 

have understood that the disability benefits he had ap- 
plied for in 1931 were ‘‘Government compensation’? | 
within the meaning of question 15, and that there was” 
no evidence which required a finding that he did so 
understand (id. at 825). The Court further held that: 
the truth or falsity of the answer to question 25 was for 
the jury to decide (id. at 826). 

Tt was thus unnecessary to resolve the issue of the 
Government’s reliance upon the insured’s representa- 
tions. The Court, however, by way of dictum, stated) 
that the evidence did not warrant a finding that the 
Government relied upon or was deceived by the answer 
to question 13 (7d. at 825). The Court declared that 
the Government’s knowledge was actual rather than 
imputed since the information that the insured had 
filed a claim for disability compensation was not in the 
files of another Government agency but in the files of 
the Veterans Administration itself. Continuing, they 
Court pointed out that, in any event, the jury coule 
reasonably infer that the Insurance Service had knowl 
edge of the insured’s claim for compensation since th 
evidence showed that his ‘‘C’’ number had been en 
dorsed on the application for insurance by an em 
ployee of the Veterans Administration prior to th 
Insurance Service’s approval of his application (id 
at 826). 


1 The Court denied the Government’s motion to amend that po 
tion of the Court’s opinion stating that the Veterans Administra 
tion had notice of the filing of a claim for compensation. In 
concurring opinion on the motion to amend, Chief Judge Denman 
rejecting the Government’s contention that the Court was imposin¢ 
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In this light, it is clear that the Kelley case—so 
strongly relied upon by the court below should not, 
have been afforded the broad sweep that it was. In 
the instant case, the question is whether the Insurance 
Service had actual knowledge of the contents of Wil- 
loughby’s claims file, and whether the Insurance Serv- 
ice, in the light of existing regulations, was under a 
duty to search Willoughby’s claims file for medical 
information contrary to that supplied by him. In Kel- 

ley, however, the issue was simply whether the Insur- 
ance Service had personal knowledge that the insured 
| had filed a claim for compensation, not even whether it 
had personal knowledge of the contents of the claims 
‘file. And, on the evidence, it clearly appeared that the 
employees of the Insurance Service who processed the 
q 
an unwarranted administrative burden on the Administration, stated 
(136 F.2d at 827), “One can imagine the short shrift we would give 
to a similar plea of the Equitable Life * * *.” We think it ap- 
: propriate to note that in providing relatively Inexpensive insurance 
‘to servicemen, the Government has not gone into the insurance 
[business; rather, it has entered into, in the words of Mr. Justice 
Holmes, “a relation of benevolence * * * at considerable cost 
‘to itself for the soldier’s good.” White v. United States, 270 US. 
175 at 180. No profit is contemplated from the administration of 
‘the National Service Life Insurance Act, and gains or savings which 
are made are returned to the policyholders in the form of dividends. 
B8 U.S.C. 805. In these circumstances, the Government has been 
sonsidered in a different position from that of commercial insurers. 
McIndoe v. United States, 194 F. 2d 602 (C.A. 9); United States 
: Holley, 199 F. 2d 575 (C.A. 5); James v. United States, 185 F. 
M115 (C.A. 4), Moreover, it is noteworthy that Kelley involved 
in insurance claim under the war risk insurance system of World 
Nar I. Since that time, the Veterans Administration has been 
confronted with the hecesssity of administering the severa] millions 
f insurance issued to World War II servicemen under the National 
ervice Life Insurance Act. Whatever accuracy there might have 


een in Judge Denman’s comparison to Equitable Life, that com- 


“arison plainly has no validity in the light of this tremendously in- 
teased administrative problem. 
| 
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application for insurance, in fact, knew that a claim ~ 
for compensation had been filed. 

The Seventh Cireuit in Clohesy v. United States, su- 
pra, and the District of Columbia Circuit in United 
States v. Kiefer, supra, have both regarded Kelley 
as so limited. Thus in A?vefer, where the controlling 
facts were indistinguishable for all practical purposes 
from those of the present case (see supra p. 24) the 
Court of Appeals for the District of Columbia Cireuit 
distinguished Kelley pointing out (228 F. 2d at 451) : 


There the alleged falsity related to the insured’s | 
statement, on an original application for insurance, - 
that he had never applied for ‘‘government com- | 
pensation.’”’? A Veterans Administration official 
had endorsed Kelley’s ‘‘C’’ number on his appli- 
cation prior to its approval. The jury could rea- 
sonably have inferred from this endorsement that, 
since the official had found the ‘*‘C’’ number him- 

self, he must have found it as a result of Inspection 
of the file. On that basis, we agree with the 
Seventh Circuit in Clohesy v. United States that, 
on the particular facts of Kelley, the insurance 
section passing on the application had ‘‘actual, not’ 
imputed’’ knowledge that the insured had filed for 
compensation.” 


t 


Thus, since the Kelley decision, two courts of appeals 
have regarded the Kelley case to be limited in scope, 
and not to reach a situation such as is here presented.” 
And none of the cases, before or after Kelley, afford, 


is Kicfer’s petition for certiorari, based primarily upon an alleged 
conflict with Kelley and Clohesy, was denied by the Supreme Court. 
350 U.S. 933. 


™ See also Clarke v. United States, 102 F. Supp. 338 (E.D. Mo.). 
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any support for the proposition that, in the circum- 
stances of a case such as this, the employees of the In- 
surance Service who approved Willoughby’s applica- 
tions for reinstatement were not Justified in accepting 
his representations at face value but rather were under 
a duty to search the files of other services of the Vet- 
erans Adiministration. 
sO 


Even if the Employees of the Veterans Administration Who 
Approved Willoughby’s Applications for Reinstatement 
Were Under a Duty to Examine His Compensation File, the 
United States Is Neither Bound Nor Estopped by Their Fail- 
ure to Do So. 

As we have shown, both the applicable regulations 
and the pertinent case law demonstrate that the Insur- 
ance Service employees who processed Willoughby’s 
applications for reinstatement of his insurance were 
under no duty to consider his disability compensation 
file in connection therewith. However, even if it be 
held that they did have such a duty, we submit that 
their failure to examine the claims file can neither bind 
the United States nor estop it from contesting the 
policy for fraud. 


It has long been the settled rule that the United 


States is neither bound nor estopped by the unauthor- 


‘ined acts of its agents. H.g., Mederal Crop Ins. Corp. 


iW v. Merrill, 332 U.S. 380, 384; United States v. Cali- 


| fornia, peeeueoe 19> 39-40. Raa Indemnity Co. V. 
| United States, 313 US. 289, 294; Unicd States v. 
WStewart, S11 U.S. 60, 70; United Grae v. City and 


/ County of San Francisco, 310 U.S. 16, 32; Wilber Na- 


tional Bank v. United States, 294 U.S. 120, 123-124. 


This rule is applicable to the insurance activities of the 
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Government, in general (Federal Crop Ins. Corp. v. 
Merrill, supra), and to National Service Life Insur- — 
ance, in particular. #.g., McDaniel v. United States, 
196 F. 2d 291 (C.A. 5); United States v. Lewis, 202 | 
F. 2d 102 (C.A. 5); United States v. Holley, 199 Ff. 2d 
575 (C.A. 5); MeIndoe v. United States, 194 F. 2d 602 — 
(C.A. 9); James v. United States, 185 FW. 2d 115 (C.A. | 
4); United States v. Fitch, 185 F. 2d 471 (C.A. 10); | 
Nicwiadomski v. United States, 159 F. 2d 683 (C.A. 6), 
certiorari denied, 331 U.S. 850; Halverson v. United 
States, 121 F. 2d 420 (C.A. 7), certiorari denied, 314 5 
U.S. 695; Wilber National Bank v. United States, 69 | 
F. 2d 526 (C.A. 2), affirmed, 294 U.S. 120. 

Finally, it should be observed that, in any event, | 
there is no occasion here for waiver or estoppel. The | 
doctrine of waiver and estoppel are applicable only | 
where the insured is deceived or misled to his detriment 
(Wilbur National Bank vy. United States, 294 U.S. at. 
124), and the party who is guilty of fraud cannot urge | 
those doctrines against the other party to the contract | 
for the purpose of making his fraud effective. Me- 
Daniel v. United States, supra, at 294. In the present | 
case, the district court expressly found that Wil- | 
loughby deliberately made false representations to the 
Veterans Administration in the expectation that they | 
would be relied upon. Accordingly, he had no adequate 
reason to suppose that his fraud had been effective to_ 
create a valid and binding insurance policy. As the 
Seventh Cireuit aptly noted in Clohesy v. United 
States, supra, at 478: 


If, as plaintiff contends, the insured was misled 
by the fact that the Veterans Administration con- 
tinued to accept premiums on the policy to the time 
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of his death, he could have been misled only into 
thinking that, up to that time, his conscious, de- 
liberate deception had succeeded. 


CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that the judgment below should be reversed. 
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